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WorldNet Teecommunications, Inc. (“WorldNet”) hereby files these reply comments in
response to the comments submitted to the Commisson on December 12, 2003 by the Puerto
Rico Telephone Company (“PRTC”). In short, PRTC has not represented the findings or petition
of the Tdecommunications Regulatory Board of Puerto Rico (“Board’) farly or accuraely.
PRTC has not provided any vaid basis for the FCC to deny the Board' s petition.

SUMMARY

In one of the most important and contentious proceedings in years, the Commission
issued its semind Triennid Review Order (“TRO’). Based on an appdlae court directive
requiring a more locdly based, granular andyds, the FCC crafted a process giving dSae
commissons a key role in that andyss. The fird gep in fulfilling that role was to determine
whether nationd findings on “high cap” locd switching reflected the redities of each locd
market and to complete that determination within ninety days.

In keeping with this plan, the Board went to work immediately, conducted a thorough

review and invedigdaion of the issue  Extensve discovery, briefing, and hearings were



conducted on an expedited basis® After compiling and reviewing this extensve record, the
Board ruled unequivocdly that based on the Commisson's own criteria, Sgnificant operationd
bariers exig in Pueto Rico that unquestionably judify a depature from the Commisson’'s
national findings there

The Board's walver petition now under consderation includes a lengthy and detailed
recitetion of the specific factors and issues upon which it has based its decison. And, it has
documented afairly smple and straightforward case:

1 In the Triennid Review Order (“TRO’), the Commisson found “sgnificant
nationwide deployment” of competitor switches to serve the enterprise market. In Puerto Rico,
only 3% of the switches serving dl markets do not belong to the ILEC, and al of those switches
are owned by just one CLEC.

2. In the TRO, the Commisson found that its no imparment finding could be
rebutted if a sate commisson found that competitors face operationd barriers in obtaining three
things. (1) UNE loops, (2) cross connects, and (3) collocation. In Puerto Rico, PRTC has not
provided a sngle UNE loop or cross connect. And, it only completed its first collocation about
two months ago (and only then after initid collocation gpplications were filed over three years
ago, dfter the filing of a competitor complaint with the Board, and with record evidence
indicating that subgantia problems 4ill reman).  Moreover, despite the improbability of any
ILEC being able to provide these services effectively without any successful experience to dete,
in Puerto Rico, PRTC has a documented track record of consstent wholesde service problems

that removes any doubt that it will suddenly possess the competence necessary to do so now.

! Notably, the record below was reviewed, and the hearing conducted, by all three members of the Board

E)ersonal ly, aswell as a hearing examiner and atechnical expert specially retained to assist the Board.

WorldNet applauds the Board for its work and determination in this matter. In WorldNet's view, the fact
that the Board was the only state commission to complete its evaluation and to timely file a waiver petition in
accordance with the Commission’ s original timetable adds significantly to the weight and urgency of itsrequest.



Based on the record evidence before the Board, it is difficult to argue that the Board's
petition presents anything other than a model case for a waver. In opposng the Board's
petition, PRTC has been forced to rely upon misnterpretations and misapplications of agpplicable
legd standards and misrepresentations of the record and the Board's findings. In short, PRTC
has identified no valid basis to deny the Board's petition in this case.

DISCUSSION

PRTC Misinterpretsand Misappliesthe Applicable Legal Standards

In its comments, PRTC argues that the Board has a “heavy burden” in obtaining the
walver that it now seks in this proceeding.® In contending that the Board has not met this
burden, however, PRTC has misinterpreted and misgpplied the actuad standards that the TRO
requires.

A. The TRO gavethe Board the discretion to make its own findings about the
marketsin Puerto Rico

PRTC contends first that the Board erred because it improperly conducted a “de novo
review of the nationd no impairment finding.”* According to PRTC, the Commission’s nationd
finding in the TRO effectively left the Board with no opportunity for rebutta because the record
before the Commission included evidence about Puerto Rico.”> PRTC'’s contention is not valid.

In the TRO, the Commisson made a nationa finding based on a consolidated record of
evidence and proposals about mog, if not every, jurisdiction subject to the TRO. In doing o, the
Commisson did not undertake a granular, market-by-market analyss. Nor did it make any

individua determinations about, Puerto Rico or any other jurisdiction. Ingead, it expresdy and

3 See PRTC Comments at 2-5.
4 See PRTC Comments at 5.
° See PRTC Comments at 23. Notably, PRTC has cast WorldNet's advocacy to the FCC in the Triennial

Review proceeding in a very misleading way. Although true that WorldNet did request an exemption for Puerto
Rico from any national no impairment finding, WorldNet also asked, in the aternative, that the Commission
preserve the Board's authority to challenge and/or determine the impairment question independently. That is
exactly what the Commission did in the TRO.



specificaly delegated those responshilities to the bodies that were in the best position b handle
them: state commissions.

In its comments, PRTC effectively ignores this background and framework. In effect,
PRTC mideadingly converts the Commisson’'s ndiond finding into a discrete and insular
review of Puerto Rico markets — a review that he Commission did not meke, and a converson
that, if accepted, renders the Commisson’'s express deegation of loca review and the date
commisson waver mechanism entirdy meaningless.  That is not a proper result, and it is an
obvious digtortion of the standards provided in the TRO.

B. The TRO doesnot requirethat the Board baseitsfindings and petition on
new or different evidence

PRTC ds0 argues tha the Commisson's nationd finding controls unless the Board bases
its walver petition on evidence other than what was the record before the Commission in creating
the TRO.® There are two fundamental problenswith PRTC' s argument.

Fird, the argument is irrdevant. Logicdly, the argument only has any bearing here if the
Boad actudly based its waver petition only on the same evidence tha was before the
Commisson in its naiond review. As documented by the Board, the Board received and
consgdered voluminous evidence that was not presented or consdered by the Commisson in
cregting the TRO. To its credit, PRTC does not attempt to clam otherwise. To its fault,
however, PRTC dill neverthdess mideadingly suggests in its comments thet its “same evidence’
argument is somehow dill abasisto rgect the Board' s petition.

Second, PRTC's “same evidence’ argument is not vdid, even if it were rdevant. In the

TRO, the Commisson did not limit walver petitions to only those founded on new or additiond

6 See PRTC Comments at 3 (“a waiver could be justified only based on evidence other than that considered
by the Commission”) & 4 (“awaiver petition must rely on types of evidence that were not before the Commission
when it made its national finding of no impairment”).



evidence. Indeed, such a limitation would not meke sense.  As a fundamental maiter, the
Commisson delegated loca review to dtate commissons not just to collect and review more
evidence, but to provide a more intimate, focused, and “uniquely postioned” working
knowledge of locd market conditions” Nothing in the TRO suggests that this loca knowledge
and expertise (gpplied to the same evidence that was before the Commission) could not be the
basis for a successful and appropriate waiver. In short, PRTC's “same evidence” argument is not
only irrdevant, it is a redriction that arises soley out of the advocacy and interests of PRTC, not
the TRO.

C. The TRO requires a showing of operational or economic barriersto entry,
not both

PRTC dso argues that the Commission should reect the Board's petition because “the
Boad clamed that it was under no obligation to examine evidence regarding the economic
feesihility of competitive deployment of circuit switches to serve enterprise customers”®
According to PRTC, the TRO indructs that a state commisson is “required” to undertake this
anaysisin order to obtain awaiver.® Again, PRTC has misstated the requirements of the TRO.

Section 51.319(d)(3)(i) of the Commisson’s rules codifies the anaytica requirements for
date commissons in determining whether a walver is gpproprite.  According to those
requirements, a sate commisson may obtan a waver “if it finds that operationa or economic
bariers exist in that market”'° In other words, the TRO empowered the Board to obtain a
waiver if it found operationd barriers, economic bariers, or both. In this case, the Board has

found dgnificant operationd barriers in Puerto Rico markets. Thet is dl that the Commisson’s

rules require for a successful petition. To argue otherwise, PRTC has been forced to present

7 See TRO at 1] 455.

8 PRTC Comments at 4.

° See PRTC Comments at 4-5.
10 See 47 C.F.R. § 51.319(d)(3)(i).



passages from the TRO out of context and to ignore the plain language of the Commisson's
rules™ Thereissmply no basisin the TRO for the “requirement” that PRTC is dlaiming here.
. PRTC Misrepresentsthe Record Befor e the Board and the Board’s Findings

In its comments, PRTC dso attempts to fault the Board for offering no support, or
insufficient support, for the Board's findings of fact'® As noted above, the Board has identified
and provided manifest factud support for its conclusons. To assert otherwise, PRTC has been
relegated to completely contrived and mideading representations of the record and the Board's
findings

A. The Board cited ample evidence of the disparity in the evolution of
competition between Puerto Rico and other jurisdictions

PRTC dams in its comments thet “the Board provides neither evidence nor persuasive
agument to show why Pueto Rico is differently Stuated from any other pat of the United
Sates, or why competitive entry in Puerto Rico is more difficult than in dmilar markets
throughout the country.”*®  Without any danger of overstatement, PRTC's dam is completdly
ridiculous.

On its face, the Board's petition is replete with references to undisputed record evidence
documenting the gap between the development of competition in Puerto Rico and other United
States markets.  Among other things, the Board expresdy cited to and relied upon the following
record facts that quite plainly set Puerto Rico markets apart:

An ILEC owning 97% of dl loca wirdline switching fadlities;

A dnglefadlities-based CLEC,;

H See PRTC Comments at 45. In the TRO passages cited by PRTC, the language purports to impose
mandatory review of economic factors. In context, however, the passages simply require review of these factorsin
justifying a petition based on economic barriers. The Board, however, has not sought a waiver based on economic
barriersin light of the strong independent evidence of operational barriers.

See PRTC Comments at 5-9.
13 See PRTC Commentsat 5.



Six active resdllers (with two accounting for 95% of the resde market);

Not one CLEC providing service usng UNE-L;

An ILEC with aconggtent history of wholesde service problems and failures,

An ILEC that first provided access to UNEs aily two years ago (and whose
systems are ill not yet configured to provide required UNE OSS and hilling
information);

An ILEC with no successful experience in providing collocetion;

An ILEC with no experience whatsoever in providing UNE loops or cross-
connects,

An ILEC with documented and continuing problems porting telephone
numbers to its competitors, and

An ILEC with no documented experience cooperating with competitorsin
obtaining and/or sharing rights- of-way for facilities deployment.1*

Smply put, the Board provided obvious and ample evidence to support its ruling on the uniquely
dow progress of competition in Puerto Rico. Ye, PRTC now incredibly and unequivocaly
clamsthat the Board provided absolutdly nothing. Itsdam issmply not true.

B. The Board’'s conclusion that CLEC switch deployment in Puerto Rico is not
“dignificant” iswell founded

PRTC dso contends that the Board “erroneoudy clams that there has not been
‘ggnificant’  deployment of wirdine switches in Puerto Rico.”*® In doing so, PRTC argues (1)
that the Board's focus on the smal percentage (i.e, 3%) of switches owned by compstitors in

Puerto Rico is mideading, and (2) that the Board did not give enough weight to the potentid

14 See Board Waiver Petition at 16-25.
15 See PRTC Comments at 7.



conversion and use of wirdess switches deployed by competitors in Puerto Rico.*® Both of these
clams are misplaced and overstated.

Firg, the Boad's focus on the extremely smdl percentage of switches owned by
competitors in Puerto Rico was entirdy gppropriate and supportive of its concluson. To begin
with, the Board's point was not that a particular number or percentage was determinaive, only
that 3% is not a number that can reasonably be classified as “dgnificant deployment” or that is
even close to comparable to the leve of deployment in other jurisdictions. In addition, athough
the number of competitor switches is not directly corrdative to the number of lines served by
competitors, it is obvious overstatement to contend, as PRTC has, tha there is “no reationship”
whatsoever. It smply cannot be argued that the Board's reference and comparison by anadogy to
the Commisson's findings with regard to competitor switch-based penetration into residentia
markets does have a degree of probative value that supports the Board's concluson (i.e, the
number of competitor switches does reflect on the potentid and exiging level of competitor
penetration into enterprise markets). Findly, PRTC fals to counter the Board's additiond
reliance on the fact that the limited number of @mpetitor switches in Puerto Rico are dl owned
by one competitor.}” This fact necessarily distinguishes Puerto Rico from mos, if not dl, United
States jurisdictions, and it further supports the Board's contention that the Commisson's
naiond finding of “dgnificant deployment” samply does not reasonably describe the dtate of
competition in Puerto Rico. Agang this backdrop, PRTC has identified little, if anything, that

would judtify finding thet the Board's concluson about the level of switch-based competition is

“erroneous.”
16 See PRTC Commentsat 8 & 13-14.
o See Board Waiver Petition at 16.



Second, with regard to the diminished value that the Board placed on one case of a Puerto
Rico CLEC converting wirdess switches to provide wirdine sarvices, PRTC has identified no
reason to rgect the Board's decison other han PRTC's disagreement with it. It was entirdy
reasonable for the Board to conclude that the actions of a single wirdess carier or the technica
feasbility of switch converson conditute a reliable or reasonable bass upon which to rest the
future of wirdine competition in Puerto Rico*® According to the Commission, it is the Board
who is in the best pogtion to evauate and weigh the opportunities, dternaives, and potentid
pitfals inherent in Puerto Rico locd markets'® Other than disagreement, PRTC has provided no
basis for the Commission to second-guess those determinations.

C. TheBoard relied upon obvious evidence of impairment in the availability of
UNE loops and cr oss connects

PRTC aso argues that the Board's recognition of operationa impairment in Puerto Rico
is not supported because “there is no evidence of impairment in providing UNE loops or cross
connects”?°  The basis for this argument is that PRTC's complete lack of experience with regard
to these activities is not a barrier because: (1) its inexperience is not its fault; (2) exising CLEC
penetration into the enterprise market (through resale and UNE-P) is subgtantid; and (3) there is
no reason to suspect that PRTC will not be able to provide these things effectively.” None d
these claims are vdid.

Fird, it smply does not matter whether or not that fact PRTC's lack of experience is
PRTC's fault. The inquiry before the Board was whether PRTC can provide these two things

without difficulties®®  And, in conducting this inquiry, the Board found no successful past

18 See Board Waiver Petition at 17 n.23.
19 See TRO at 11 190 & 454-55.

20 See PRTC Comments at 9.

2 See PRTC Comments at 9-10.

2 See 47 C.F.R. § 51.319(d)(3)(i)(A).



experience and a condggtent PRTC track record indicating that PRTC will not be able to suddenly
provide these things effectively without such experience.

Second, it dso does not matter (whether true or not) that competitors have achieved
substantial  enterprise market penetration through resde and UNE-P. The inquiry before the
Board was whether difficulties in obtaining UNE loops and cross connects cregsted a barrier to
switch-based UNE-L competition, not whether competitors are successfully competing through
other means®® Moreover, the record before the Board showed that there is not one CLEC now
providing service to enterprise customers using UNE-L.2*  And, notably, there is not one CLEC
now providing service to enterprise customers using high-capacity UNE-P because PRTC has
not yet made these circuits avalable to competitors despite orders that have been pending for
months®® In other words, PRTC is arguing that a UNE that it has never provided in the first
placeis no longer necessary in Puerto Rico.

Third, it is grosdy and recklesdy mideading for PRTC to clam that the wholesde
service problems that it has had in the past have been resolved. Despite PRTC's limited focus on
past UNE-P hilling problems, these problems are just one of many indance of wholesde service
problems documented in the record. Moreover, with regard to UNE-P, it is untrue tha dl
problems have been resolved or that after dmost two years UNE-P is being provided without
incident. Admittedly, PRTC did settle a complaint with regard to its UNE-P fallures last year.
The record reflects, however, that many core problems ill reman, including, the lingering
indbility of its sysems to provide actud usage billing, accurate access charge hilling, or to

provide ordering and preordering information to competitors on a nondiscriminatory basis.  In

z Seeid.
24 See Board Waiver Petition at 17.
= See WorldNet Comments at Exhibit A, p. 20.
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short, UNE-P is not only dill a problem, it is just one of a gring of PRTC wholesdle sarvice
problems documented in the record that PRTC otherwise ignores in its comments.

In sum, the Board has had a front row seat to the way in which PRTC has treated and
provided service to its competitors for years. With this experience and the record before it, it
was imminently reasonable for the Board to conclude that it could not rest the future of
competition in Puerto Rico on an empty assurance of a levd of PRTC performance that has
never occurred in the past. PRTC has not identified anything in its comments to change this fact.

D. The Board relied upon sound evidence of impair ment in the availability of
collocation

PRTC dso argues that the Board's recognition of operationd imparment in Puerto Rico
is not supported because the “Board’s conclusons on collocation are erroneous and based on
incomplete evidence.”?®  The basis for this argument is that its extremey limited and problematic
experience with collocation: (1) was, again, not its fault; (2) overstated by the Board; and (3)
explained in PRTC evidence that the Board refused to accept. None of these daims are vaid.?’

Firg, again, it does not mater whether or not PRTC's falure to provide a dngle
collocation without substantid delay and sgnificant problems was PRTC's fault or not. The
inquiry before the Board was whether PRTC can provide collocation without difficulties®® The
record showed that PRTC has not yet provided a single collocation without difficulty and that
ggnificant problems ill remain in its ability to do so.

Second, it is mideading for PRTC to suggest that the Board only eied on the mere filing
of a collocation complaint against PRTC. The circumstances before the Board were not just that

PRTC's firs and only attempt at collocation resulted in a complaint, but (1) that PRTC has an

26 See PRTC Commentsat 11.
2 See PRTC Comments at 11-13.
2 See 47 C.F.R. § 51.319(d)(3)(i)(A).
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extended higtory of not responding to collocation gpplications in a timely fashion, (2) that even
absent the complaint PRTC 4ill had only completed the collocation process once (after an
unduly lengthy and contentious process), and (3) that even though the complaint was sdttled the
record showed that sSgnificant problems ill remain.  Moreover, PRTC's documented paucity
and problematic collocation experience was underscored by the extensive track record of PRTC
wholesde service problems noted earlier.

Third, it is dso entirdy mideading for PRTC to fault the Board in any way for refusng
to accept PRTC's evidence addressing its collocation woes. To begin with, it should be noted
that dthough PRTC herdds how the evidence would have exculpated PRTC from any fault in its
collocation problems, the evidence was amply comprised of sdf-serving affidavits from PRTC.
More importantly, however, the afidavits were submitted by PRTC in a manner tha gave no
other party an opportunity to respond to them. The parties in the proceeding before the Board
were given the opportunity for discovery and to submit two rounds of pre-filed written testimony
and exhibits. PRTC did not include its affidavits with any of them. Ingead, it waited to submit
the affidavits one day before the scheduled hearing in te proceeding dong with its closng brief.
Indeed, ironicaly, in its brief, PRTC argued that the Board could not (out of due process
concerns) rely on any evidence to which PRTC was not provided an opportunity to respond.?®
And, thereafter, PRTC was given ample opportunity to defend against a motion to drike the
evidence and to present its case to the Board.

The excluson of PRTC's <df-serving affidavits was the product of PRTC's own
negligence.  The excdluson was neither improper, nor was it remotdy determinative of or criticd

to the Board's decison to file its petition here. In short, the Board made a procedura ruling in

29 See PRTC Closing Brief at 2, n. 2 (“To the extent that the Board has additional evidence submitted by

carriersthat it has not released to PRT, PRT believesthat as a matter of due process, the Board may not rely on this
evidence to make afinding of impairment.”).
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accordance with basic principles of fair play, due process, and its own long-standing procedures,
customs, and practices. Indeed, of dl the locd determinations that a nationa reviewing body
should not now second guess, thisis foremost.

PRTC has provided no reason for the Commisson to question the Board's findings that
PRTC collocation inexperience and difficulties is a dgnificant operationd barrier to switch
based competition in Puerto Rico.

E. TheBoard’'s consideration of PRTC problemswith local number portability
and inexperience in facilitating right-of-way approvalswasrelevant and

appropriate
Findly, PRTC cdams that the Board “conddered factors irrdevant to the switching

andysis”°

In particular, PRTC maintains that the Board improperly consdered documented (1)
PRTC problems in providing loca number portability to competitors and (2) PRTC inexperience
in cooperating with competitors to obtain necessary rights-of-way approvas and authorizations
for the placement of their own fedilities® Neither of these criticismsis vaid.

To begin with, the TRO expresdy invited the Board to consder “other evidence’ of
operational barriers in Puerto Rico®? That is exactly what the Board did. And, it did so with an
express reference to the authority to do so in the TRO.3

With regard to number portability, the Board accurady recognized that loca number
portahility is a vitd and necessary component of effective competitor switch deployment3* It

adso accuratdly recognized that the record included evidence of a pending complaint against

PRTC adleging problems with PRTC's provison of the service®®  Although PRTC now

30 See PRTC Comments at 14.

s See PRTC Comments at 14-15.
82 See TRO at 1 456.

33 See Board Waiver Petition at 23.
34 See Board Waiver Petition at 24.
35 See Board Waiver Petition at 24.
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disclams that the complaint has any merit;®® the complaint, whether vaid or not, represents that
problems exist to some degree.  Moreover, PRTC provided nothing in the record to contradict
that loca number portability has, and continuesto be, a problem for it.

Smilaly, with regard to fadlitating rights-of-way approva, PRTC agan retreats to the
same agument that its complete inexperience is not an operationa barier.  Agan, nether
common sense nor a record replete with PRTC wholesdle provisioning problems support PRTC's
cdam. Moreover, PRTC's clam that rights-of-way approvd is not relevant to an inquiry about
competitor switch deployment is obvioudy not correct. Rights-of-way are not just implicated in
the ingdlation of competitor loops. Switches are pieces of equipment that will necessarily
occupy space, which, in some cases may not be the competitor's own. In such cases, rights-of-
way mogt cetanly become an issue  The Boad, therefore, was imminently judified in
induding rights-of-way in its inquiry and making it one of the many bases supporting the
petition for waiver that is the subject of this proceeding.

CONCLUSION

This is not a difficult case. The evolution of loca competition and the implementation of
the Tdecommunications Act of 1996 (“Act”) in Puerto Rico are far behind other jurisdictions in
the United States Where resde has dmog run its course in mog jurisdictions, it is Hill the
primary source of competition in Puerto Rico and is ill provided with many of the problems

that most mainland jurisdictions solved long ago. The fird UNE was provided in Puerto Rico

3% The Commission, like the Board, should take with a large grain of salt PRTC's dismissive attitude toward

the myriad of complaints and competitive issues raised against it in Puerto Rico. Smaller competitors are
disproportionately burdened by the time and expense of lodging legal and regulatory complaints, given that they
have enough of a challenge to raise capital, run their businesses, and compete in a very difficult telecommunications
market. The general approach is to work very hard at all business levels to try and resolve the issues first. A
complaint, then, is only a “last resort” for a problem of a continuing and substantial magnitude. Many problems
never rise to the complaint level because it costs too much and takes too long to resolve them that way. Thus, any
complaint that isfiled is usually well warranted and often just the “tip of the iceberg.” That PRTC often “resolves’
these complaints (after significant competitor expense) under the veil of private settlements and then claim later that
the whol e thing was much ado about nothing, does not change these facts.
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less than two years ago with provisoning and billing problems that ill perss and orders for
DS1 UNE-P drcuits that have ill not been fulfilled. And, the firgt collocation in Puerto Rico
was completed less than two months ago after a tortured history of stops and dtarts that started
over three years ago.

Not surprisngly, PRTC is eager to regp the benefits of the advances of its ILEC
counterparts in facilitating competition dsewhere. As a practicd (and now legd) matter,
however, PRTC can and should now be held accountable for the meager pace and efforts with
which it has determined to gpproach its competitive obligations under the Act. The TRO
describes a competitive world that smply has not yet arived in Puerto Rico. And, the
Commisson crested the waiver process in the TRO for cases jugt like this The Commisson
should grant the Board' s petition for waiver.

Respectfully submitted,

/9 Lawrence R. Freedman
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Richard Davis
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